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Introduction

The common law isthe unenacted law built up and devel oped through the courts over
the yearsinto rulesand principles.

Common law isnot abook of rules and regulationslike statute law. In ageneral sense, it comprises those maxims and
doctrines, which have their origin in court decisions and are not founded upon statute.

Common law actions generaly depend on fault on someone’ s part, unlike Workers Compensation, where damages are the
usual remedy. Damages can be extensive whereas Workers Compensation payments are quite limited. 'Y ou can however
pursue both your right to Workers Compensation and your common law claim subject only to deducting from the damages
award, the value of compensation benefits already received.

Tort ligbility exists primarily to compensate the person injured by compelling the wrongdoer to pay for the damage he has
done. Actionsat common law differ from Workers Compensation claimsin that they require proof of negligence. Amounts
of damage are assessed by examining the degree of fault, the extent of pain and suffering, any resulting disabilities and other
factors.

The Tort of Negligence

Liability for thetort of negligence rests on the plaintiff proving fault on the part of the defendant. Thetest of negligenceisto
ask whether the defendant behaved unreasonably towards the plaintiff in circumstances where a duty of care was owed.
Theplaintiff must prove:

« that the defendant owed him alegd duty of care

« that the defendant has a particular standard of care expected of him

« that the defendant was in breach of that standard of care

o thatheplantiff’ sinjury and loss arose from that breach

The standard of care adopted isthat of the reasonable man of ordinary prudence.

There are three main areas where the employer can be held ligble for injuries or damage suffered by an employee:
» Vicaiousliability of the employer
» Persond liability of the employer
o Breach of Statutory Duty

Vicarious Liability of the Employer

Basicaly, the employer isheld responsible for the negligent actions of his employeesin the course of their employment. A
negligent employee could theoreticaly be sued himsdlf, but in redlity it isthe employer who issued. The employer could
however have hisredress by disciplining the employee (demotion, sacking, etc) or even demanding contribution. By way of
example, anumber of common law cases have come to court where a person being given aride (hitchhiking) has been
injured. In these cases, the employer of the person who was driving the vehicle has often been held liable.

An often quoted passage which puts vicarious ligbility into perspective can befound in Poland v. John Parr and Sons Ltd
(1927) whereit was said that amaster is not responsible for the wrongful act done by his servant unlessit isdonein the
course of hisemployment. It isdeemed to be so doneif it isether:



« awrongful act authorised by the master: or
« awrongful and unauthorised mode of doing the same act.

Cases have occurred where an employee has been engaged in acrimina or has been carrying out activities specificaly
prohibited by hisemployer and his actionsin the course of hisemployment have resulted in an injured third party successfully
obtaining damages from the employer.

Persondl Liability

In the previous case, the employer isheld liable for the negligence of another. However, the employer himself owes certain
dutiesto hisemployees and he will beliable for any breach of those duties which resultsin injury to another employee.
Therearefour basic duties:

 toprovide and maintain competent teff;

« to provide and maintain a safe place of work;

 toprovide and maintain safe plant and appliances,

« to provide and maintain asafe system of work. (A system means generdly the way things are done).

1. TheDuty to Provide and Maintain Competent Staff

Thereisat law an obligation on the employer to provide competent staff and competent fellow employees for the benefit of
their workers. By way of example, if amanishaf blind and driving alocomotive and because of his condition failsto see
somebody, then that man’ s condition, regardiess of any other factor, would enable the employee to succeed in anegligence
claim because the employer is obliged to employ personswhose physica condition will not have the potentia to damage other
employees. Other examples of the rule are untrained foreigners who because of their inability to understand the language
cannot properly go about their work; or employees who habitualy engage in horseplay and whose conduct goes unchecked
by the management; or smilarly in the case of a person who isknown to be one who habitualy assaults fellow employees.

So, if aperson demongratesthat he is unfit to do hisjob without endangering himsdf or hisfellow employees, the employer
should consider al appropriate options.

Thereisin addition an obligation upon the employer to ensure members of hisworkforce are adequately trained in their jobs.
If they are not adequately trained, and as a result somebody isinjured as a consequence of an action that the employee would
not have engaged in if he had been properly trained, then the employer will be ligble for damages.

2. TheDuty to Provideand Maintain A Safe Place of Work

Factories or any place of employment have to be reasonably safe, bearing in mind dl the circumstances. For example, awet
factory floor dippery with il isobvioudy dangerous. If that set of conditions could reasonably have been diminated then
thereis an obligation upon the employer to diminateit. Ladders, for example, must be securely constructed. If they are not
and somebody isinjured as aresult, then the employer will beligble. The duty upon the employer isnot to diminate every risk
with respect to the place of work, but to take al reasonable steps under the circumstances. It isimpossible to give adefinition
at law which one can turn to and say that isdl that isreasonably necessary. The employer should sensibly look at the Situation
and say (if it does exi<t) that Situation is dangerous or potentialy dangerous. The employer then hasto determine what steps
he can take to eliminate or reduce the risk of anybody being hurt as a consequence of the danger.

Thered test iswhat is reasonable under the circumstances. The big problem of course is not dways one of expense, but
rather of the employer actually foreseeing therisk! In that respect, it isincumbent upon the employer to be imaginative and
carefully and continuoudy look at the work place and ensure that it is safe asit can reasonably be.

This duty aso covers change houses, washrooms which employees are entitled to use, including means of accessto them.

3. TheDuty to Provideand Maintain Safe Plant and Appliances



The broad obligation upon an employer isto purchase suitable tools from ardiable source. Any equipment that is used by
employeesin the course of their occupation must be entirely appropriate for thejob. The Courts tend to frown upon systems
that are an adaptation and inappropriate. An exampleisan employer who was found liable for alowing an employeeto usea
pickaxe in ajob where a dedgehammer was the appropriate tool. When ametal chip flew off and went into the eye of an
employee, even though he was wearing safety glasses, the negligence in providing the wrong tool ensured that the employee
recovered damages.

Again, the genera obligation on the employer isto keep himsdlf up-to-date with modern methods. If thereis better safety
equipment available then the employer must at least ask the question * Should we have that piece of equipment?’

4. TheDuty to Provideand Maintain A Safe System of Work

Thisduty isacatchdl propostion that preventsthe law from closing the areas of negligence opento it by rigidly defining the
duties of the employer.
To affix ligbility on the employer for injury resulting from an unsafe system of work, the plaintiff must be able to prove four
things
1 He must be able to show that the risk of injury was reasonably foreseesgble (i.e. could have been foreseen by a
reasonable man - the employer)
1 The plaintiff must so prove that there was a reasonable practicable dternative which occasioned injury to him
1 The plaintiff must provethat the flaw in the system caused the particular injury
1 The plaintiff must prove that the defendant’ s conduct was, in dl the circumstances, unreasonable

A number of miscellaneous issues arise from these four aspects:

A The employer isjudged not on the theoretical work system but on the system which actually operates at the place of
employment. To be unaware of the difference between the two isno valid excuse.

B  Thefact that an employer uses a system (and particularly a system used by other employers) which has agood
accident record isapoint in hisfavour.

C  Thefact that the system used by the employer is one that has been superseded by a more up-to-date system used by
other employersisnot proof of negligence —itisamply afactor that may weigh inthe plaintiff’ sfavour. The contrary
argument can be put where the employer uses a system widely used by other employersin theindustry.

D  Thefact that theinjured employee or other employees have complained about the dangers of the system may be
relevant. The contrary argument can be advanced where there is an absence of complaints.

E  Thefact that the employer hasintroduced safety measure after an accident to prevent the recurrence of that type of
accident is not proof of negligence — it merely goes to show that there was a reasonably practicable aternative open to
the employer.

F  Theprovisonsof warning notices and the giving of instructions must be adequate and reasonable in the circumstances.
The employer must consider that a number of his employees may not read or speak English.

G  Thefalure of the employer to provide proper safety equipment e.g. protective goggles, respirators, rubber boots etc,
may be evidence of negligence, as may aso failure to comply with astatute or aregulation prescribing such equipment.
A more difficult question is how far the employer must exhort hisworkmen to use safety equipment. First of al, the
equipment in question must be readily available and not locked away in a shed some distance from the place of
employment. Secondly, it is clear that the employer must train new and inexperienced employees and require them to
wear the safety equipment provided, at least until they have become experienced in their work.

Leve of Duty

The courtsimpose a high duty upon employerswhere therisk to the employeeisahigh one. The stlandard of careis
particularly high where thereis an insidious danger that can affect the employee. Examples of insidious danger are silicosisand
dermatitis. By virtue of their ingdious nature, the employee may not be conscious of the fact that he is either exposed to risk



of suffering harm. He may not even be aware of the existence of particlesin the air that heis breathing in. Heisevenless
likely to be aware of the fact that the floating substances will, of necessity, cause damageto the lungs. An employer, however,
is supposed to be aware of these dangersif the state of knowledge of hisindustry is such that a reasonably competent
employer would know of the dangers.

A further examplein insidious danger isthe danger produced by noise. Workmen get used to it and indeed deafnesswill
develop gradudly making the devated noise leve ultimately more comfortable to the employee.

In cases of ingdious danger, the duty on the employer isvery high. By admonition and pressure, the employer must ensure
that the employeetakes dl stepsto look after hisown safety. It isnot enough ssimply to provide masksto prevent silicos's, but
rather an employer must be constantly vigilant to ensure that the masks are worn. 1t is not enough to give employeesthe
option of wearing ear protection in noisy Situations, but rather management must put considerable pressure upon employeesto
ensure that they wear the protection offered. What the employer must do isto set up a climate whereby the employee
virtudly has no option but to wear the equipment. The courts have held that an employer may take disciplinary action against
an employee who persstently failsto use protective equipment. Disciplinary action can include dismissd of the employee.

Similar considerations apply with respect to eye glasses. If thereisarisk of flying objects, the employer must ensure that eye
glasses are issued to each man and that steps are taken to ensure that they are worn. The supervision must not be spasmodic
or dependent upon ablitz system. It must be constant. Every reasonable reminder that can be given to men must be given.

In dl these areas, the employer must lead by example.

The duty on the employer is not so high where the danger is an obvious and patent one. However, the employer cannot alow
hisown standardsto dip. For example, if the very people who should have been supervising the use of safety belts did not
awayswear them, then despite the obvious hazard, an employee will substantialy recover because the employer hasfailed in
hisduty.

Part of the duty of providing a safe system of work involves examining every aspect of one’ s business and to constantly ask
the question * Is thisjob being done in the safest manner reasonably possible? Where methods to ensure the safety of men
are used or where safety equipment is necessary then the question again must be asked ‘ Are my supervisorsdoing al that they
reasonably can under the circumstances to ensure that men are complying with the safety standards imposed by the company?

Breach of Statutory Duty

Breaches of datute law eg. Workplace Hedlth and Safety Act may:

i) giveriseto pendties (asan offence againgt the Act);

i) giverisetocivil action for damages for any injuries caused.

If abreach of Satuteis proved, the case for damagesfor injury arising out of the breach is automatic.



